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r! ±Arising out of Order-in-Original No. 2S2403210424382 OT. 30.03.2021
;',{issued by Deputy Commissioner; CGST & CX, Division-V, Ahmedabad South -
±'4 1.

er,a siftaaaf ar mr viuar Name &Address of the Appellant / Respondent
• Mis._ Activ~ Engineers, Plot No. 236/237, Road No.2,
Kathwada GIDC, Kathwada, Ahmedabad-382430

{A)
sr 32r(3rd) t crf@la ate znfa faffa ah ii 3srzmm uf@art/
,ff@laur, hvar 3r4tr zrzr a Paar t
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

. :foHowmgway. .

Natior,al Bench ,or Regional Bench of Appellate Tribunal framed under GST Act/CGST Acf in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017. .

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in par-a- (A)(i) above in terms of Section 109(7} of CGST Act, 2017

~I'. 'i , ' 'i ·· . , • . . : .' '. .. •
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One· Lakh of Tax or Input Tax Credit
-involved or the difference in, Tax pr Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(i)
i

0 (ii)

{iii)

{B)
I I ' :-: •-~ i " I

Appeal under Section.112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either ele'ctronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy ofthe order-appealed against within seven days of filing FORM GST APL-OS on line.

{
·,) Appeal to be filed 'before Appellate Trib.unal under Section 112(8) of the CGST Act, 2017 after paying -

(i) Full amount of Tax,• Interest; Fine, Fee and Penalty arising from the impugned order, as is
·- : .admitted/accepted by the appellant, and . . . . .

· •· (11) •A sl,Jm 1equal to" twenty five pe~ cent of the remammg amount of Tax m dispute, m
t,' I';addition to the amount!paid under Section 107(6) of CGST Act, 2017, arising from the said order,. r, :dn relation to Which the appealihas been filed.
(1i). , ifhe.• Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
-- -,provided that the appeal to tribunal can be made within three months from the date of communication

of Order ·or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later._

. • I

l .,

' 'I

3r 344ha f@ratal 3rd ifat ii@ra nruan, faaa 3it a4tam rnit h
f@,gr4tiff farizr aarszwww.cbic.gov.in at au ma &t
For elaborate, detailed and.latest p»of6kGig)to tung or appeal to the appellate authority, the
appellant may refer.to the webste/cote.4,#$,

(C)

: li'il



2
F.No. : GAPPL/ADC/GSTP/109/2022

ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Active Engineers, Plot No. 236/237, Road No. 2,
Kathwada GIDC, Kathwada, Ahmedabad 382 430 {hereinafter referred as
'Appellant') has filed the present appeal against Order No.

ZS2403210424382 dated 30.03.2021 passed· in the Form-GST-RFD:.05
(hereinafter referred as 'impugned order') rejecting refund claim of

Rs.4,23,000/-, issued by the Deputy Commissioner, CGST & C. Ex.,

Division - V Odhav, Ahmedabad South(hereinafter referred as
'adjudicating authority).

2(i). Briefly stated the fact of the case is that the appellant

registered under GSTIN 24AAKFA8192P1ZS has filed refund claim
application for Rs.4,23,000/- on account of Refund by Supplier of deemed

export for the period November 2020. The appellant was issued show

cause notice reference No. ZS2403210129537 dated 09.03.2021

proposing refund application is liable to be rejected for the reason "Other".

A Remark was also mentioned in the SCN that "LUT/BOND NOTPROVIDED.

SUPPLIES MADE DO NOT FALL UNDER SECTION 14 7 OF CGST ACT.

Further, the 'Appellant' was asked to furnish reply to the SCN within 15

days from the date of service of SCN and a personal hearing was also

offered to the 'Appellant' on 16.03.2021. Thereafter, the adjudicating

authority has rejected the entire refund claim vide impugned order. A
remark is mentioned in the impugned order as "REPLY OF SCN NOTMADE/ Q
NOT VISIBLE".

2(ii). Being aggrieved with the impugned order the appellant has
filed the present appeal on dated 03.12.2021 on the following grounds :

Refund Application rejected without considering documents
attached in Form GST RFD - 09 Reply of SCN. Department issued SCN on
09.03.2021 and we have replied with all supporting documents on
13.03.2021. However, refund rejected by the department with remark as
"Reply of SCN Not made I Not visible".

In view of above submissions the appellant makes prayer to grant them
the refund and issue Payment Advice.

0

3.

wherein

a, e,,
0 aC',, P

Personal Hearing in the matter was held on O~.J~.,0:2~i~.V:(-: \·.
( ,.... ~ ..t :"<-•,❖ ~ . '#8 3 ;Sh. Harendra V. Dave, Advocate appeared on befu~~:t of;J;,,e j!

", s°.''so o .
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'Appellant' as authorized representative. During P.H. he has stated that

they have nothing more to add to their written submission till date.

Simultaneously, the appellant has also submitted the written submissions
on 0.7.10.2022, wherein stated that -

- they have filed appeal on 03.12.2021 under Section 107(1) of the CGST
Act, 2017 against tfie order dated 30.03.2021. In this regard, referred
order dated 10.01.2022 of Hon'ble Supreme Court· in Misc. Application

t

No. 21 of 2022. The present appeal is quasi judicial proceedings and so
#

the period of benevolence of exclusion of limitation from 15.03.2020 to
28.02.2022 would be available to thein.

- they filed refund application under Rule 89(1) of the CGST Rules, 2017

in FORM GST RFD O1 along with relevant documents. Thereafter, SCN

, , -µ;as. issued. to them that refund is liable to be rejected for the reasons
• ! l I _, .t:·. :+! . : I, .i i I ''· j ' :, , • ) i , ·-

. that LUT/B,ond not providecf, and the Supplies made do not fall under
iJ1. ' 1/'j ; '. I .,, .. : :' I I ' I: :. • I •. I

Section 14 7 of the CGSTAct, 2017.
ii. «#.' #} fs. p±, 1:

- In response to· said SCN they have submitted LUT/Bond vide Reply in
• 7I}± »IE;t 53fl;

Form GST RFD-09 dated 13.03.20,21. At the time of submission of
- !:i .e 'ii ei ( ·:

refund applicatio'h; they had submitted various documents evidencingt, .»l" ; is' th. v
the fact thaCsupplies made by them falls under Section 14 7 of the CGST
·o tr 'r}, . • · . .
Act. They had submitted sales register, purchase register, GSTR 1 &
• '.1,: ·- •- _ . ! , .... _, '. ::·.-~' : '

1
/~ ,_ ,' '' .. - i '. '

GSTR 3B of November 2020, undertaking in Form A, Electronic Credit &
'= i? a''.o •
Cash ledgers of November 20~.0, Ledger account of customer, Statement3.... Er..il ;. I / ,: :. ' : ,'. .

5B as per Rule 89(2)g) and CA Certificate as per Rule 89(2)(m].
w .! •'e' . '., , -·__ ,

As per Sl. · No. 3 of Notification No. 48/2017-Central Tax dated
( ;:11 ,; 1 , 1 i ·'" , . :•·: ,' ·' !2 i ·; .

1
1 _i • •

18.10.2017 "Supply of goods .by a registered person to Export Oriented
I I,;" . '. .. •i ·.•, ., : I I' i:.. · '. . , ' .
Unit" shall be considered as Deemed Export. The supply made by them
f ., ·i, ,i ·,;·. ,...

0
1i , . , I" ._ ' I

t"M/s. 'Aiibica"Polyiners Private Ljmited (100% EOU) falls under
•· ,a' " iv ·« +..
purview . of rt~tificati_on. Relevant documents in this regard already

7.-·p •.• ·. . ,·. : ' . I· '. I ,·I.;..: _/ ._ ' I . :: .
submitted with refund application GSTRFD 01.

i. - ··-j l . .'--,;r• .J -j -._,_ r ..·.-; '. .. ·. ·,··.g · .
- The 'evid'ences/docu'm¢nts which are required to be produced by

rr. 1 +'i,soi. i j' I '.'

supplier·'of 'deemed "export supplies as per Notification No. 49/2017-
.1-,. ·_· . .. 1 i:'. ,_1-·. , ...../·· . · - - · ·;: -

Central Tax ·dated-''18.'10.2017were already submitted with refund
ibplieatioh. " hi ' ·, ..
• ..._ ! v; - , ;s ", • . ·I '- ·: { • . } ' j· . _, ~

- However; .-the·Ld/·Deputy Commissioner failed to appreciate the reply
• ·• : :, _ I I ), . . ,: i+5. ' ' 1,

1
1' ., . '. I, . >i • ·. . ; ' ,.

filed by the'in ir( response to SCN and rejected the claim of refund.

• • .': -. ,add ia,Discussion and Findings: p".,
«co. "riie fr@r scone arouon theas or we c'$fv4i@ii%he%
on records, submissions made by the 'Appellant' in t i~,,,~~~w.l>

,+
, .i-_,.,1 .. _,!·,_ J, ( , ·;

·"



4
F.No.: GAPPL/ADC/GSTP/109/2022

Memorandum as well as additional submission I find that the ''Appellant'

had preferred the refund application "On account of Refund by Supplier of
I .

deemed export" under Rule 89(1) of the CGST Rules, 2017. In response to
i

said refund applications Show Cause Notice was issued to them proposing
rejection of refund claims for the reasons ''LUT/BOND NOT PROVIDED.

SUPPLIES MADE DO NOT FALL UNDER SECTION 147 OF CGST ACT.

Thereafter, the said refund claim was rejected by the adjudicating

authority vide impugned order. I find that in the impugned order a remark is
also mentioned as - "REPLY OF SCNNOTMADE/ NOT VISIBLE".

4(ii). In view of foregoing facts, I find that the refund claim is
rejected for the reason that either the appellant 'failed to furnish reply of

SCN or it is not visible to the adjudicating· authority. However, I find that

the appellant has produced the copy of reply submitted by them in Form-

GST RFD-O9 in response to SCN in question. On carefully going through 0
the said reply I find that the appellant has furnished the reply on

13.03.2021 in respect of SCN No. ZS2403210129537 dated 09.03.2021
along with required documents.

4(iii). Further, I find that in the SCN it was alleged that the
relevant supplies do not fall under Section 147 of the CGST Act, 2017. I

find that in this regard the appellant in the present appeal has submitted

that as per SI. No. 3 of Notification No. 48/2017-Central Tax dated
18.10.2017 the supplies made by them to M/s. Ambica Polymers Private
Limited (100% EOU) falls under purview of notification; therefore it is to
be considered as Deemed Export. Accordingly, I find it pertinent to refer
the relevant provisions and notifications. The same are reproduced in
verbatim as under :

• Section 147 of the CGST Act, 2017:
" Section 147. Deemed exports.

The Government may, on the recommendations ofthe Council, notify certain supplies

of goods as deemed errors, vi99$$&"d do not eave maa, cna
paymentfor such supplies zs recezved ezth:~~!~: d~.,_~\ees or zn convertibleforeign
exchange, ifsuchgoods are manufactur/J;;.t,f;;lj~·'d.;~ \..~

re "( -:-:. •~; ;c , .5% .s, ;
• '..2 I+3."8

0 8 ,

0
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• . Notification No. 48/2017-Central Tax dated 18.10.2017 :

Notification No. 48/2017-Central Tax

New Delhi; thelBthOctober, 2017

G.S.R. (E).-In exercise o.f the powers conferred bu section 147 of the Central
Goods and Services Tax Act, 2017 (12 qf 2017), the Central Government, on the
recommendations qf the Council, herebu notffi,es the supplies of goods listed in
column(2)ofthe Table below as deemed exports, namely:-

Table
S.No. Description ofsuvvlu
(1) (2)

1. Supplu .; ......
2. Supply ........
3. Supply of goods by a registered person to Export

Orl.ented Unit
4. Supplu .........

; .Explanation - : .e : . · . .! •.. · .....
For thepurposes qfthis notification, -
1. ''Advance Authorisation'~ . . . . . . . . . . . ,

is..to.,l. 'L't! t •
2: Export Promotion ......... ;·; ·

. 3. "Export Oriented Unit" means an Export Oriented Unit or Electronic
Hardware Technology Park Unit or Software Technology Park Unit or
Bia-Technology, Pgrk Unit approved in accordance with the provisions of
Chapter6 ofthe Foreign.Trade Policy 2015-20.
,·'. .. ( l, ' , I

0

Rule 89. 4pplicationfor.,refu:ncl,_ oftax,. interest, penalty, fees or any other amount.-
(1) Any persor,except the persons covered under notification issued under section

• t

55 claiming refund of "/any. balance in the electronic cash ledger in accqrdance with
I i "1 -·: 1 •• , ., , •• I.

the pro~isXons-of-~u~:.:se~tion: (6) of section 49 or] any tax, interest, penalty, fees or
', ·3 +1+J.3s' I, i. ., !a· ! · · ·

any other amou&-.t·:pfl/q-!f~y··:h,ir.n; other than refund of integrated tax paid_.on goods
. -··· ---·-···••-------- -·-· -----·· ··•

exported. ·out ofi- India} 1..may. file. electronic cash ledger in accordance with the
pr:oyi9ip1J:ff· ofsub-section (6) ofsection 49 or 10[subject to the provisions ofrule 1 OB,]
........L .. ,

an·· application electronically. in FORM .GST RFD-01 through the common portal,
either,directly or,througha Facilitation Centre notified by the Commissioner:., .. .,_ ·- . ' ' . ,., .. ' ,. ,. '' ., .
1[#j.+ .: i
T .• , ,, -' , _. , ,1 ~ .. • , • • ,1 "', . i . :° f'. · : . ·
15[Prqvid/ed that] 'iri .respec,t dfsupplies ·to a Special Economic Zone unit or a Special
.±irk;;±.. ·.a l,, L+1.: ·.'.

.Economic.Zone,developer,the applicationfor refund shallbefled by the 
(a) supplier of goods after such goods have been admitted in full in the Special

I

Ecori;qtn,~c:Zorie,for.qutlicnjse.d:operation-s, as endorsed by the specified officer ofthe

. (b). supplier ofservicesalong with such evidence regarding receipt ofservices for
.::::-authori$.ed op~ratipns'ras;_endorsed by the s ecijied officer ofthe Zone:
1
{'
6
[P~o~ided further

0

th~tj •in resp:ect "JJ@~'.•~~t~<?>/\arded as deemed exports, the
applzcatwn'may be-ftle'd· by,"- · ' -l , >
so as-ireras»ii»egg

' ~ ---..,, :,.._ ......... e. ,, ,. ·,, . ' . ..· \cl ~.......... t..:-.">->c-'
·.' ' t a,"-..-- A "Y ,

:·;, ':•• 1/ '"; ... I " . ,J'''.,. "'--~-~,_//
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(b) the supplier of deemed export supplies in caseswhere the recipient does not
· · ,

avail ofinput tax credit on such supplies and furnishes an undertaking to the effect
that the supplier may claim the refund]

• Para 41 of CBIC's Circular No. 125/44/2019-GST dated
18.11.2019 :

0

Guidelinesfor refund oftax paid on deemed exports

41. Certain supplies of goods have been notified as deemed exports vide
' 'notification No. 48/2017-Central Tax, dated 18-10-2017 under section 147 of

o I • ' ' J 1 '

the CGSTAct. Further, the third proviso to rule 89(1) of the CGST Rules allows
either the recipient or the supplier to apply for refund of tax paid on such

deemed export supplies. In case such refund is sought by the supplier of
deemed export supplies, the documentary evidences as specified in

/ '

notification No. 49/2017-Central Tax, dated 18-10-2017 are also requited to

be furnished which includes an undertaking that the recipient of deemed
export supplies shall not claim the refund in respect of such supplies and shall

not avail any input tax credit on such supplies. Similarly, in case the refund is
filed by the recipient of deemed export supplies, an undertaking shall have to

,_

be furnished by him stating that refund has been claimed only for those
invoices which have been detailed in statement 5Bfor the taxperiod for which

. : I ,

refund is being claimed and that he has not availed input tax credit on such
Iinvoices. The recipient shall also be required to declare that the supplier has

not claimed refund with respect to the said supplies. The procedure regarding
jprocurement of supplies of goods from DTA by Export Oriented Unit

{EOU)/Electronic Hardware Technology Park {EHTP) Unit/Softbare Technology

Park (STP) Unit/Bio-Technology Parks (BTP) Unit under deemed export as laid 0
down in Circular No. 14/14/2017-GST, dated 6-11-2017 [217 (6) G.S.TL.
C13] needs to be complied with.

On carefully going through the above legal provisions, I
find that certain supplies of goods are notified as deemed exports vide
notification No. 48/2017-Central Tax, dated 18-10-2017 under section

147 of the CGST Act and the third proviso to rule 89(1) of the CGST Rules,
2017 allows the refund of tax paid on such deemed export supplies.

4(iv). Considering the foregoing facts, I find that in the
present matter the refund claim is solely rejected on the ground that
REPLY or scN Nor MAD/ or vsmLE". whereas, 1,1@g9M92the
apetante has produced the copy or Form - cGsr RFD-09'$@g@@no to

which the appellant has furnished reply on 13. 03. 2021 iV-.~'- t .1 ~CN

. "o v8 '
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No. 2S2403210129537 dated 09.03.2021 along with required documents.

However, I find that the adjudicating authority has rejected the refund

application on the grounq that either reply to .SCN not made or not visible.. .
In this regard, .I have referred the Rule 92(3) of the CGST Rules, 2017,
same is reproduced as under :

(3) Where the proper officer 'is satisfie¢[, for reasons to be
recorded in writing, that the whole or any part of the amount
claimed as refund. is not admissible or is not payable to the
applicant, he shall issue a notice in FORM GST RFD-OB to the
applicant, requiring him to furnish a reply in FORM GST RFD-
09 within a period of fifteen days of the receipt of such notice
and after considering the reply,· make an order in .· FORM GST
RFD-06 sanctioning the amount of refund in whole or part, or
rejecting the said refund claim and the said order shall be made

0. . _avp,il0:b,le t,q. tl]B~applicant electronically and the provisions of sub
]:; ,.'.'HJ,le (1/' ~hcill;·1 irnitatis' mutandis, apply to the extent refund is

: » 4.alloped: a i, : %! 1, . , ,

: k Provided 'that ro 'application for refund shall be rejected without
.: r .J:i::;gfv._infJ,-tfte:al?Pi~iya7'1rt ,an opportunity of being heard.

0

,In view of above legal provisions, if the proper officer is of the
view that wholeor·any'part of refund is not admissible to the applicant he

.·Egi i z&.4, :
shall issue., notice ,to,the, applicant and after considering the reply of. ··-

applicane he{ C:an'L iss0e{iith.e :·order,. However, in· the present matter the
%1' :!' ' a'.." i.

adjudicg{ing,authqr#ydJ~s ,i.~~u~d:: the impugned order without considering
... .. ' .-- • 0

«vs ; ·, · · t·: · .:,:·, · · • ,
the reply:,of appellant. Further, I find· that "no applzcatwnfor refund shall be!:. y oz:!z·±' '
rejected,q);,ithoy,fogiving:the' applicant an opportunity of being heard". In the

'',''.I:·- , . :.,:j,., t··• ·'-;_ •. _·:1 •, ' ,· , .•

· present~Jna~~~r, r,•9P\fi8t~~;>thr6ug~: copy of. SCN, I find that opportunity of
Personalt:blearing was provided to the 'Appellant' on 16.03.2021 vide SCN

dated 0.$)..03,.2,021 .. ,Howev..er, no such evidence available on records thatl t -.1 ·• ': ..... ,:}, ., •. 1 '·. '.; .•' I I • . '

Person9,li Heatirig·yvas~cciriducted. "fherefore, I find that the impugned order

is issued without being heard the 'Appellant' and without considering the

reply of the '4pell,am#' in,Form GST RFD 09.

~~. ,;l ,1~.:;: : ( I,yew,of,above, I find that the adjudicating authority

hasi9lated the.principle,of natural justice in passing the impugned order
vide which rejected.the ..refund c:laim without considering appellant's reply

· .st:]a··.1!7.° ·:! .«!4 '0 •· ·'.-'·

and without being ,heard- the,appellant as well as without communicating
·th,e:,Y1alJ.d,1Qr •l$g\t:i,IJ)9,tH• r,~~spns;-bef9re ,passing said order. Further, I am of

the viewethatproper,speaking order should have been passed by giving

oPowporn.at srona hesrno m tune matter@p'eat«rand
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0

Addition!

k)
Superintendent (Appeals)
Central Tax, Ahmedabad

By R.P.A.D.

detailing factors leading to rejection of refund claim should have been
discussed. Else such order would not be sustainable in the eyes. of law.
Therefore, the adjudicating authority is .hereby directed to process the

refund application of the appellant by following the principle of natural

justice. Needless to say, since the claim was rejected on the ground of

non submission of reply, the admissibility of refund on merit is not

examined in this proceeding. Therefore, any claim of refund filed in

consequence to this Order may be examined by the appropriate authority
for its admissibility on merit in accordance with the Rule 89 of the CGST
Rules, 2017 read with Section 54 of the CGST Act, 2017.

6. In view of above discussions, the impugned order passed
by the adjudicating authority is set aside for being not legal and

proper and accordingly, I allow 'the appeal of the "Appellant" without

going into merit of all other aspects, which arejrequired to be complied by

the claimant in terms of Section 54 of the CGST Act, 2017 read with Rule O
89 of the CGST Rules, 2017. The 'Appellant' isl also directed to submit all
relevant documents/submission before the adjjdicating authority.

I -7. ft#af arrRR?afar Rqzrt 3qtat#a fan star?
The appeal filed by the appellant stands ispose

To,
M/s.Active Engineers,
Plate No. 236/237, Road No. 2,
Kathwada GIDC, Kathwada,
Ahmedabad 382 430

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-V Odhav,

Ahmedabad South.
5. The Additional Commissioner, Central Tax (System), Ahmedabad South.16. Guard FIle. ad%o,
7 PA F·11e ~-0- --~1<CENT11, r• • • co 'o ,

$° ">,., G9, %ae £e -·=°Ei i]e' <2 >- ;, 48.,:


